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% NEGLIGENCE CASES * 


1 for as a 
leath S| Be SS Pedestrians Injured.—Filling in lot with sand and constructing re- 
rain Saas Sea ane taining wall which caused surface water to be diverted to sidewalk, 
train Ee resulting in injury to plaintiff, was not negligence on part of 
pro- es ca es defendant (Cavanaugh v. Texas Distributing Co., Ohio Ct. of App., 
.H. Sas | pe ae { 403,431). Hole in Bridge—Where plaintiff fell on defective 
mo- N sae Sa se bridge, recovery was allowed, plaintiff not being required as matter 
that 7 ; of law to choose another thoroughfare having special provision 
ance for his mode of travel (City of Duncan v. Wright, Okla. Supreme 
ence : : ; Ct., 1 403,427). Water Meter Cover.—Exceptions of no cause of 
any a : : action were erroneously sustained where plaintiff was injured 
dent oe when she stepped onto unstable cover of water meter located in park- 
tal., ; ing strip (Il’aggoner v. City of Minden, La. Ct. of App., 403,420). 
as Landlord and Tenant.—Landlord’s failure to comply with ordinance 
ee providing for buildings to be equipped with fire escapes was not 
ten- proximate cause of injuries and death occurring during fire in 
per= ae ee building (Sitko et al. v. Jastrzebski, R. I. Supreme 
ae Please Route to: § , 7 403,421). Tenant’s Guest Injured.—Landlord who did not 
port and exercise control over steps was not liable for injuries 
ntal suffered by tenant’s guest when she slipped and fell on same 
for (Clerken v. Cohen, Ill. App. Ct., 7 403,428). Fall on Ice—Where 
ical an snow and ice fell through gap in canopy and formed ice on which 
; a ee plaintiff slipped and fell, judgment for plaintiff was reversed (Alm 
my es et al. v. Reinhardt, N. J. Supreme Ct., § 403,424). 
me, Death of Cattle.—Evidence showing only that death of cattle might 
rom possibly have resulted from the eating of empty paper cement 
ma- bags was insufficient to impose liability on defendant subcontractor 
zed (Condet et al. v. Cohen et al., La. Ct. of App., ¥ 403,422 


La. ns & Fall Through Trap Door.—Status of plaintiff's decedent, a salesman, 
a 3 who fell through trap door on defendant’s premises, was question 


for jury (Shaw, Adm-. v, Piel, Me. Supreme Ct., § 403,423). 


vied Repairs to Window.—There was no evidence to support allegation 
_ : that agents of demised premises made negligent repairs to win- 
~ ee dows, resulting in injury to plaintiff while putting up screens 
be ig ee (Heuser v. Reilly et al., N. J. Supreme Ct., J 403,425). 

kla. : Stores and Shops.—Question of negligent construction and mainte- 
Baia i nance was for jury where customer slipped and fell on sloping, 
art : marble floor in vestibule of store (Deschamps et al. v. L. Bamberger 
wee & Co., N. J. Supreme Ct., 9 403,426). 

iff's : : ; Business Visitor Injured.—Business visitor on defendant’s premises 
fect oe — é : who was injured while unpacking sign from crate when carbonic 
H. URE tS gas drum fell on his hand was not entitled to recover (Bessette v. 


Ernsting, d.b.a. Cleo Vess Bottling Co., Kan. Supreme Ct., J 403,429). 

Explosion of Bottle—Res ipsa loquitur doctrine was applicable in suit 
to recover for injuries sustained when “Coca-Cola” bottle exploded 
(Meyers v. Alexandria Coca-Cola Bottling Co., Ltd., La. Ct. of App., 
§ 403,430). 

Removal of Fire Escape Stairway.—Night watchman recovered for 
injuries sustained as result of fall caused by negligence of con- 
tractor in removing outside fire escape stairway (Floyd v. Turgeon, 


R. I. Supreme Ct., J 403,432). 


Drug Company’s Liability. —Minor plaintiff recovered for aggrava- 
tion of eye disease caused by defendant’s peemaeney filling pre- 
scription with wrong drug (Boeck v. Katz Drug Co., Kan. Supreme 

t., 7 403,433). 
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* LIFE x 


Accidental Death.—Where the insured, after being engaged in 
a struggle with another, abandoned the fight, and a few 
minutes later was shot in the back by his adversary while he 
was walking to his parked car, the court held that the death 
of the insured was not in violation of any law and accidental 
death benefits were allowed (Lafield v. New York Life Ins. 
Co., La. Ct. of App., 502,852). Fall in Bathtub—Cause of 
Death.—Plaintiff was not entitled to double indemnity where 
the evidence failed to show that the insured’s accidental fall ina 
bathtub produced an abscess of the liver, the principal cause 
of death, according to the death certificate (Porter v. The 
Metropolitan Life Ins. Co., Kan. Supreme Ct., J 502,855). 


Automatic Premium Loan.—In action to recover death benefits, 
where basic question involved was whether, notwithstanding 
default in payment of premium, policy continued in force 
and effect as of date of insured’s death by reason of the 
automatic premium loan statute, case was held to have been 
inproperly certified to supreme court. (Reynolds v. New 
York Life Ins. Co., R. 1. Supreme Ct., § 502,853). Notice.— 
In action to recover for wrongful repudiation of policy con- 
tract, insurer was held to be under no duty to notify insured 
when cash value available for automatic premium loans 
was exhausted (Sovereign Camp IW. O. W. v. Cooper, Exr., 
Ga. Supreme Ct., § 502,854). 


Disability Payments.—Jury was warranted in finding that plain- 
tiff, a farmer, was totally disabled within meaning of the 
policy contract, the evidence showing that, although plaintiff 
could drive an automobile and superintend the farm work, 
he could not plow or do other similar heavy duties (Mutual 
Life Ins. Co. v. Olliff, Ga. Ct. of App., § 502,856). Reinsurance 
Agreement.—Where reinsurance agreement provided that fail- 
ure by the policy holder to accept or reject said agreement 
within a specified period and filing of claims with the newly 
organized company constituted acceptance of the agreement and 
waiver of any claims against the old liquidated insurance com- 
pany, plaintiff was precluded from asserting his claim for 
disability benefits against the old company (Kuhn wv. Pacific 
Mutual Life Ins. Co., U. S. Dist. Ct., S. D., N. Y., $502,858). 


Reserve Available Through Coupons.—Under premium reduc- 
tion plan, amount available to insured under coupons which 
had fallen due and had not been paid was considered as a 
credit to the policy and available to the payment of pre- 
miums so as to increase cash surrender value and prevent 
forfeiture of policy; proffered evidence by insurer that such 
credit was subject to lien established under an assumption 
contract was properly excluded. Action arose in California. 
(General American Life Ins. Co. v. Stephens, U. S. C. C. A, 
9th C., J 502,857.) 


* AUTOMOBILE 


Insurers’ Liability—Where a dormant mental condition of a 
person is activated by an automobile accident, the injured 
person may recover from the insurer covering the automobile 

(Levy v. Indemnity Ins. Co., La. Ct. of App., § 706,339). 
Extra-Territorial Effect of Ordinance.—Liability of an in- 
surer for damages happening outside the limits of a city will 
not be enlarged by the terms of an ordinance which has 
no extra-territorial effect (Dymond Cab Co., Inc., et al. v. 
Branson, Okla. Supreme Ct., § 706,325). Use and Garaging 
of Vehicle.—The court, in New York, believed that the jury 
was justified in finding that defendant’s policy covered the in- 
sured’s car as it was used and garaged during the policy 
period (Arbuckle v. (American) Lumbermens Mutual Cas. Co., 
U S.C. C. A, 2d C., § 706,327). Carrier’s Insurance.—U ner 
the form attached to a carrier’s insurance policy, an injured 
bus passenger was permitted to recover for injuries sustained 
outside of Oklahoma, the state issuing the carrier’s permit, while 
riding in a vehicle not described in the policy (Utilities Ins. 
Co, v. Smith, U. S.C. C. A., 10th C., $706,329). Unloading 
of Vehicle-—Under an unloading clause, an insurer was liable 
when a transported adding machine fell on plaintiff's foot as 
the insured was placing the machine on the desk (Fisher v. 
American Casualty Co., Ga. Ct. of App., 9 706,334). 
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July 30, 1942 


Dealer’s Liability—A dealer, whose license plates were stolen, 
was held not answerable for the negligent operation of the 
car to which the license plates were attached (Wyka, Adms. 
v. L. A. D. Motors Corp. et al., N. Y. Supreme Ct., App. Div,, 
{| 706,324). 

Defective Vehicle—In Arkansas, an employer who authorized 
an employee to use a defective truck to transport the em- 
ployee’s furniture was held answerable for injuries sustained 
by the employee’s wife in an accident resulting from the 
defective condition of the vehicle (Dierks Lumber & Coal Co, 
v. Mabry, U. S. C. C. A., 8th C., 706,332). 


Garage’s Liability—When a fire started in defendant's garage, 
plaintiff's car could have been driven to safety and defendant 
was held liable for its destruction in the fire (Nagaki », 
Stockfleth, Neb. Supreme Ct., § 706,340). 

Pedestrians Injured.—The court erred in directing a verdict 
in favor of a pedestrian who, while crossing a highway in 
front of a wagon, was struck by a car which passed the wagon 
on the left (McDougal v. Barber, Tenn. Ct .of App., 706,331), 
Struck by Taxicab—No recovery was permitted for the 
death of a pedestrian who stepped suddenly into the path of 
defendant’s taxicab (Cuevas, Admr. v. Yellow Cab & Baggage 
Co., Neb. Supreme Ct., ] 706,341). Middle of Block.—A ped- 
estrian, who crossed the street in the middle of the block, 
recovered for injuries sustained when he was struck by a car 
(Watters v. McPherson, Neb. Supreme Ct., 706,342). 


Intoxicated Person on Running Board.—Although the deceased 
was negligent in riding on defendant’s running board while 
intoxicated, the court erred in not submitting to the jury 
defendant’s liability under the humanitarian doctrine (Pra- 
ther’'s Admr. v. Allen, Ky. Ct. of App., J 706,333). 


Bicyclists Injured.—Plaintiff recovered for injuries sustained 
when his bicycle was struck by an automobile (Peterson v. 
White, Tenn. Supreme Ct., J 706,330). Contributory Negli- 
gence.—Instruction that, if the infant bicyclist’s violation 
of a statute contributed to his accident, said infant was 
guilty of contributory negligence as a matter of law, was 
erroneous (Locklin v. Fisher, N. Y. Supreme Ct., App. Div., 
{] 706,335). 


Discharge in Bankruptcy—Whether a bankrupt’s driving 
through a red light at an intersection rendered him liable for 
“wilful and malicious injuries”, not dischargeable in bank- 
ruptcy, was a question of fact to be determined in the New 
York State court after a determination of the bankrupt’s 
discharge, and a judgment creditor was restrained from 
further action until that time (Greenfield v. Tuccillo, U. S. 
C. C. A., 2d C., J 706,328). 

Turning Around in Highway.—Appellant did not recover for 
damages caused by collision while his truck was being turned 
around in the highway (McGaffee v. P. B. Mutrie Motor 
Transp. Co., Mass. Supreme Jud. Ct., {| 706,337). 


Opposing Traffic Collisions.—Plaintiff recovered for injuries 
sustained in a collision which occurred when the car in 
which he was traveling was swerved to the left in an un- 
successful attempt to avoid an approaching vehicle (Bennett 
v. Chandler et al., Calif. Dist. Ct. of App., 706,343). Skidded 
Vehicle Struck.—Defendant Donahue’s car collided with 
defendant Redjives’ approaching car, which skidded out from 
behind a stopped bus, and both defendants were liable for 
injuries sustained by a passenger in the Donahue car (Martin 
v. Donahue et al., N. Y. Supreme Ct., App. Div., 1 706,336). 

Passing Parked Vehicle.—Recovery was allowed for damages 
sustained when a National Guard truck failed to tarn sufficiently 
to the left in passing a parked vehicle (Lines v. State of New 
York, N. Y. Supreme Ct., App. Div., § 706,323). 

Railroad Crossing Collision—Canal workers, using a private 
railroad crossing, were mere licensees to whom the railroad 
company owed only the duty to refrain from wilful and 
wanton conduct (Couto, Admr. v. Trustees of New York, 
New Haven & Hartford R. R. Co., Mass. Supreme Jud. Ct., 
{ 706,326). 


Wrongful Death.—In Missouri, it was held that, under the 
Illinois Wrongful Death statute, a release signed by an 
administratrix before appointment did not bar her right to sue 
after her appointment (Kroger Grocery & Baking Co. © 


Reddin, Admx., U. S. C. C. A,, 8th C., 706,338). 
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